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From typewriters to 4G, stamps to posts, 

copiers to portals…



• System & Process issues:

• Resourcing

• Flexibility

• Certainty

• Cost

• Spatial reach

• Consent v Deliverability

• Environmental Impact 

Assessment

• Habitats Regulations 

Assessment

• Environmental issues:

• Air quality

• Resources & Waste

• Carbon, transport & 

energy

• Nitrogen & Habitats

A legal view on…
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Resources & Waste Management



Carbon, transport & energy



• Existing uncertainty about 

the deterioration of the water 

environment must be 

appropriately addressed in 

order for the assessment of 

a proposal to be legally 

compliant. 

• Suitable mitigation measures 

can ensure that proposals 

achieve “nitrate neutrality”.

Nitrogen & Habitats



Consenting processes – update & challenges



• Consenting regime 

determined by geographic 

location/nature & scale of 

development

• Planning Act 2008/Town & 

Country Planning/Marine & 

Coastal Access Act etc.

• Interface between different 

consenting/permitting/ 

licensing regimes

• Relationship between law & 

policy

Consenting regimes & stakeholders

https://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=2ahUKEwiAjd_ryL3eAhXpx4UKHS3sCcQQjRx6BAgBEAU&url=https://www.rya.org.uk/knowledge-advice/regulations/marine-licensing/Pages/do-i-need-a-marine-licence.aspx&psig=AOvVaw0fxPv4lVRseRl4867X5RkA&ust=1541518157150046


• Application for planning permission to 

local planning authority where 

development proposed

• Separate applications to relevant 

bodies for compulsory acquisition, 

highways, marine licences, 

environmental licences

• Formal consultation post application

• Timetable not prescribed 

• Determined in accordance with 

development plan policies unless 

material considerations indicate 

otherwise 

• Decision – delegated/planning 

committee/PINS on appeal

• Greater scope for post permission 

amendments  

• Application to Secretary of State for 

Development Consent Order for 

Nationally Significant Infrastructure 

Projects (NSIPs): energy; transport; 

water; waste; waste water; business 

and commercial

• "One stop shop": planning permission, 

compulsory acquisition, highways, 

marine licences, environmental licences 

• Front loaded process – extensive 

formal consultation

• Rigid timetable post submission

• Determine in accordance with any 

relevant National Policy Statement

• Examination in public then report to 

Secretary of State for decision

• Limits on post DCO amendments

Nationally Significant Infrastructure Projects v

Town & Country Planning Developments 





• Deliverability & 

Resourcing

• Flexibility v certainty

• Tail Pieces

• EIA 

• HRA 

Consenting Processes - issues



Environmental Impact Assessment (EIA)

• A process to ensure that decision-makers have full 

information on likely significant environmental effects 

before determining an application for consent for 

development and take this information into account in 

making the decision

• EIA assessments are part of the planning balance –

consent can be granted even if likely significant adverse 

effects are predicted

• NSIPs: The Infrastructure Planning (Environmental 

Impact Assessment) Regulations 2017

• TCPA:  The Town and Country Planning (Environmental 

Impact Assessment) Regulations 2017



Thames Tideway application



• Description of proposed development

• Rochdale Envelope

• Embedded mitigation

• Types of mitigation & treatment in EIA process

• Enhancement & planning gain

• Creeping changes

• Robustness of evidence base & adequacy of data

• New topics – human health, climate change, major hazards

• Cumulative impacts and Inter-relationships

• What is a likely significant effect?

Environmental Statement: practical issues



• In contrast to EIA, the 

outcome of the HRA process 

can determine whether or 

not consent for the proposed 

development can be given

• Multi-stage process of up to 

4 stages depending on 

outcomes

• Until 12 April 2018 mitigation 

measures could be taken 

into account in determination 

of likely significant effect

Habitats Regulations Assessment



• CJEU in Case C-164/17 - Edel Grace and Peter Sweetman v 

An Bord Pleanala – measures can only be taken into 

consideration in an appropriate assessment when they will 

guarantee that there will be no adverse effect on integrity. 

Compensation measures can not be included

• Distinction to be drawn between protective measures forming 

part of a project and measures aimed at compensating for the 

negative effects of a project on a protected area

• IROPI must be demonstrated in every project where a 

negative appropriate assessment applies, which will result in 

an IROPI assessment regardless of the outcome of the 

measures for compensating for adverse effects

Mitigation measures – moving from appropriate 

assessment into IROPI



• If material changes to project 

or environment then 

additional EIA or HRA 

processes may be engaged 

where a project requires  

multi-stage consents 

• Risk of judicial review or 

statutory challenge to 

lawfulness of decision to 

grant permission or consent

• Any work undertaken by 

developer at risk in event of 

a successful challenge

• Risk tends to lead to more 

voluminous assessments at 

EIA stage

Post grant of planning permission or DCO  



Avoiding silos – de-risking projects to maximise 

delivery

• Grant of a permission or 

DCO is an early stage in the 

life of a project

• Different business models 

but common factor: greater 

certainty means cheaper 

projects & greater market 

access

• Important in balancing public 

v private interests that 

decision- making is 

transparent & policy is clear 



DCO Research Project – Choices for Planning



• The sustainability and delivery of projects is improved where:

• Legal processes are clear, logical and affordable

• Planning policy is stable, evidence based and supported

• Objectives are coherent and aligned

• Thresholds are not arbitrary 

• Local planning authorities and statutory consultees are well 

resourced 

• Decision-makers are well informed and appropriately 

qualified

• There are clear lines of accountability 

Some observations from the front line



… plus ça change?



DEFRA 25-Year Environment Plan



Into the future…



Local action
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Any questions?

Sarah Holmes MA (Oxon) MA MCIWM CEnv

Legal Director
01752 677703

sarah.holmes@wbd-uk.com


