
Bristol | Exeter | London | Plymouth | Taunton | Tiverton

www.ashfords.co.uk

Ashfords LLP is a limited liability partnership, registered in England and Wales with registered number OC342432.
The term partner is used to refer to a member of Ashfords LLP or an employee or consultant with equivalent standing and qualification.

Planning Update

RTPI South West

2010 Conference Programme

26 February 2010



www.ashfords.co.uk

Keith Oliver

Associate

Planning and Environment

T: +44(0)1392 333803

k.oliver@ashfords.co.uk



www.ashfords.co.uk

Community Infrastructure Levy

Community Infrastructure Levy Regulations 2010

Come into force 6 April 2010

• Voluntary system but subject to restrictions on use of S106 obligations to fund 
infrastructure if not adopted

• Levy to be charged per square metre of the development

• Levy must balance

- Desire to fund infrastructure required in area against

- Effects on viability of development

• May have different charges for 

- different classes of development

- Separate parts of the district/county
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Infrastructure (Planning Act 2008 Section 216 (2) amended)

• (a) Roads and transport facilities

• (b) Flood defences

• (c) Education facilities

• (d) Medical facilities

• (e) Sports and recreation facilities

• (f) Open spaces

• BUT EXCLUDES

• (g) Social housing (Housing and Regeneration Act 2008 Part II)

- Regulation 63.
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Adopting the CIL

• LPA to prepare "preliminary draft" Charging Schedule and consult
- adjoining LPAs, county, parishes, the RDA
- Local residents
- Businesses
- Voluntary bodies
- Business bodies

• Prior to submitting draft Charging Schedule for examination, the draft, the "relevant 
evidence" and the "representations procedure" must be:-
- Placed on deposit at offices
- Published on website
- Sent to consultation bodies
- Advertised in press

• Draft will be subject to public examination
• Examiner makes recommendations and there is a correction process
• LPA may approve Charging Schedule with examiners recommendations (but not 

otherwise)
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Liability for CIL

• Each person with a material interest in the land is liable

- Liability is apportioned in relation to the value of each material interest

• Liability can be assumed by a third party

• Amount of CIL for development will be:-

- Rate from charging schedule

- Multiplied by the gross internal area of development

- Index linked (annually by All in Tender Price Index) between:-

• The year the charging schedule adopted
• The year the planning permission was granted
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Payment of CIL

• LPA must issue a demand notice

• CIL payable in instalments at 60 day intervals after commencement:-

- If less than £10,000 1 instalments

- If >£10,000 but ,<£20,000, 2 instalments

- If >£20,000 but <£40,000 3 instalments

- If >£40,000, 4 instalments 

- Payable in full if instalment date missed

• CIL may be payable in kind by way of a gift of land

• LPA may impose "surcharges" if persons fail to carry out responsibilities under CIL

• LPA may serve Stop Notice if CIL not paid

• LPA may recover unpaid CIL as a civil debt or by warrant and may charge land
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Exemptions from CIL

• Small developments (<100m2 but not dwellings)
• Charities developing for charitable purposes

- Discretionary for charity investments if LPA adopts such a policy
• Social housing

- Registered social landlord
- Private registered provider of social housing
- Local housing authority

• Shared ownership properties of not more than 75% equity transfer
- NB NOT equity percentage arrangements

• Exceptional circumstances if LPA adopts such a policy
- Costs of a complying with a S106 Obligation exceeds the CIL chargeable

• Exemptions do not apply if it would amount to State Aid
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Limitation on S106 Obligations

• Only material consideration if:-

- Necessary to make development acceptable

- Directly related to the development

- Fair and reasonable in scale and kind

• Not a material consideration after Charging Schedule takes effect if S106 provides 
for funding of infrastructure

• Not a material consideration after 6 April 2014 if S106 provides for funding of 
infrastructure and

- 5 or more existing S106 Obligations also provide for funding of that project or 
type of infrastructure 
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Houses in Multiple Occupation

• Target 6 April 2010 for Regulations to amend Use Classes Order :-

- Remove HMOs from Class C3

- Create a new Class C4 for HMOs

- Amend GPDO to allow changes from C4 to C3 (but not vice versa)

• Definition of HMO to follow that in Housing Act 2004

- Not a single household unless all are members of the same family or as 
specified by Regulations 

- Family members are

• Married or live together in husband/wife relationship including same sex 
relationships

• Relatives (of either part of couple)

• Parent, child, sibling, (including step child etc.) grand parent/child, 
uncle/aunt, nephew/niece/Cousin.
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Exceptions from HMO (Housing Act Definitions)

• Occupied by no more than two persons

• Owner occupied

- owner (freehold or 21 year lease when granted)

- His or her family 

- 1 or 2 others

• Domestic help (and family)

- Accommodation as part of pay

- Does not pay rent

• Au pair, nanny, nurse, butler, chauffer, secretary/PA
• Adult Placement Carers and up to three clients 

• Foster children if formally placed
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Shadow Planning Policy

• Open Source Planning:  Green Paper No 14

- Abolish regional planning and targets

- More freedom for changes of use

- Removal of power of inspectors to require changes to draft LDFs

- Limiting rights of appeal to abuse of process or failure to apply local plan

- Collaborative planning

- Presumption in favour of sustainable development

- More local determination and fast tracking with neighbour support

- Abolition of the Infrastructure Planning commission and return of decisions on 
national projects to Hybrid Bills and ministerial discretion

- National planning framework

- Simplified PPS's

- Maintain protection for sensitive areas

- Relaxation of "predetermination" restrictions
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Section 106 Obligations and Appeals  

• PINS Good Practice Advice Note 16/2010
- Hearings and Inquiries

• Final draft to be submitted no later than 10 (working?) days before the 
hearing or inquiry opens

• Obligation to be executed before the hearing or Inquiry closes
- Written representations

• Executed and submitted 9 weeks from the start date
- PINS to be provided with a certified copy NOT the signed original
- Decision will only be delayed to await a signed S106 " in very exceptional 

circumstances"
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Moral Outrage: the four year rule

• R (Welwyn Hatfield) and SoS DCLG (Beesley)  2009
- Planning permission for a barn

- Built as a dwelling

- Application 4 years plus one week after first occupation

- Applicant admitted "boasting" that he never intended to build anything other 
than a dwelling

• In the High Court the Judge concluded

- Building constructed as a dwelling not a barn

- First used as a dwelling not a barn

- No change of use had occurred as there had been no existing use to change 
from
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Moral Outrage: Court of appeal

• Appeal Court decision of 29 January 2010
• Decision reversed

- Court should not strain to interpret the legislation as a reaction to deliberate 
deceit

- Since what was built was a dwelling house not a hay barn it was materially 
different to what was permitted and not an implementation of the planning 
permission

- Use of the building for anything other than the permitted use is a change of use
- Any use is a change from no use so the fact that the only use of the building 

was as a dwelling did not mean that no change had taken place.
- The four year rule applies
- Where a building has stood for 4 years, an unlawful use of the building would 

not allow an enforcement notice to require its removal. 
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Concealed Development

• Fidler v DCLG and Reigate and Banstead (2010)

• Mansion constructed within a screen of straw bales

• Four years after "completion" straw bales removed to reveal the castle

• Enforcement Notice served and upheld on appeal

• High Court held that the dwelling could not be said to be complete until the straw 
bales were removed and this was an "integral and essential part" of the building 
operations.

• The fact that the erection and removal of the bales was not itself a "building 
operation" did not prevent it being part of the overall building operations.

• Enforcement notice upheld
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Validation requirements: Secretary of State's powers

• Newcastle v SoS DCLG 2009
• Section 62 of the TCPA 1990 as amended by the Planning Act 2004

• LPA determined that application was not valid as it did not include "such particulars 
as the LPA considered necessary".

• PINS accepted an appeal against non determination

• LPA challenged PINS right to accept appeal

• High Court found in favour of the LPA

• BANES v SoS DTR not now fully authoritative
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Elements of Validation

• Secretary of State CAN determine:-

- If nationally imposed requirements are satisfied

- If locally imposed requirements are satisfied

- If locally imposed requirements comply with the GDPO 1995

• BUT Secretary of state CANNOT determine

- Whether locally imposed requirements that comply with the GDPO are 
necessary generally or in relation to any particular application
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Permission exceeding application

• Usk Valley Conservation (and others) v Brecon Beacons NPA 2010

• Application for "relocation of camping…"

- No mention of caravans and none shown on plans

• Permission for "relocation of camping

- Condition limiting site to 50 tents and 50 caravans

• Permission declared invalid (five years later)

- Enforcement action could be taken

• NPA considered and rejected service of discontinuance notice

- LPA were entitled to conclude that enforcement action was a preferable course  
as it would not involve compensation
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Relevance of compensation to a decision to seek discontinuance

• NPA members considered that the potential compensation burden was 
disproportionate

- District Valuer assessed compensation at £425k, £600k or £3.75m 

• Discontinuance action can be taken if it is ".. expedient in the interests of the 
proper planning of the area…"

- Parliament could not have intended that an LPA was obliged to take 
discontinuance action if to do so would have dire financial consequences

- Cost and time of taking proceedings should be balanced against the prospects 
of success and the gain from success.

- Decision not to do so was flawed as it was based on a lack of understanding of 
the level of compensation
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Any Questions?

Keith Oliver

Ashfords Solicitors

01392 333803

k.oliver@ashfords.co.uk


