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Background

• 1 October 2009 measures to provide greater 
flexibility for planning permissions:

– Keeping permissions alive:  extension to time limits 
where implementing existing permissions (Town and 
Country Planning (General Development Procedure) 
(Amendment No 3) (England) Order 2009, Planning 
(Listed Buildings and Conservation Areas) 
(Amendment) (England) Regulations 2009)
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Background

– Amending planning permissions 1:  non-material 
amendments to permissions under section 96A of 
TCPA 1990 (in force via commencement of section 
190 of the Planning Act 2008)

– Amending planning permissions 2: minor material 
amendments using section 73 TCPA 1990 (Town 
and Country Planning (General Development 
Procedure) (Amendment No 3) (England) Order 
2009)
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Keeping permissions alive – extending time 
limits

• Temporary measure in response to current 
economic circumstances

• Only one extension per permission

• Must be for the same development

• Can be granted if permission expires after 
submission but before determination
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Keeping permissions alive – extending time 
limits

• Further information can be required by the LPA 
(but guidance indicates should be limited to 
compliance with statutory requirements)

• EIA

• Design and access statements not required

• New applications for PS1/PS2 returns purposes
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Keeping permissions alive – extending time 
limits

• Eligibility: for a scheme to be eligible the 
following must apply:

– Permission must have been granted on or before 1 
October 2009

– The relevant time limit must not have expired both on 
1 October 2009 and at date of application

– The development must not have commenced
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Keeping permissions alive – extending time 
limits

• With outline permissions this means either:

– The time limit for submission of RM has not yet 
expired; or

– RM applications have been submitted and the time 
limit for commencement has not expired
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Keeping permissions alive – extending time 
limits

• Determination:  positive and constructive 
approach, focus on policy and other significant 
changes since grant

• Consultation:  LPAs have discretion on statutory 
consultees (other consultation/notification/ 
publicity requirements unchanged)

• Section 106 agreements:  there may be a need 
to change section 106s



Presentation title area - edit/delete in slide master

Keeping permissions alive – extending time 
limits

• Conditions:  different conditions can be imposed 
or conditions can be removed

• Appeals:  procedure the same as for other 
applications

• Other consents:  listed building consents and 
conservation area consents but only where 
associated with an application for extension of 
time on a planning permission
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Non-material amendments – section 96A 
TCPA 1990

• Allows a non-material amendment to be made 
to an existing permission, simple and fast 
procedure

• Only applies to PPs not LBCs or CACs

• It is NOT a planning application and does not 
result in a new permission

• No statutory definition of non-material
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Non-material amendments – section 96A 
TCPA 1990

• Applications to be made by persons with an 
interest in the land

• D&A statement not required

• New conditions can be imposed or existing 
conditions altered or removed

• It is the only method by which an LPA can deal 
with non-material amendments
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Non-material amendments – section 96A 
TCPA 1990

• LPAs do not have to record on their PS1/PS2 
returns

• LPAs have discretion on whether and who to 
consult (not a planning application so GDPO 
does not apply)

• Applicant must notify anyone who owns land 
that will be affected by the non-material 
amendment
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Non-material amendments – section 96A 
TCPA 1990

• Anyone notified has 14 days to make 
representations 

• LPA has 28 days to determine 

• LPA must have regard to the effect of the 
change, any other previous section 96A 
changes, any reps
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Non-material amendments – section 96A 
TCPA 1990

• It is not a reissue of original permission – two 
decisions sit side by side and must be read 
together 

• Right of appeal under section 78 TCPA 1990

• S106 may need to be varied
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Minor material amendments – section 73 
TCPA 1990

• Killian-Pretty review recommendation

• Streamlining and clarification of existing section 73 
application process – short term solution

• No statutory definition of minor material amendment

• Not appropriate for all types of minor material 
amendments – suitable condition required so LPAs are 
now advised to impose conditions listing approved plans 
on all permissions issued
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Minor material amendments – section 73 
TCPA 1990

• Usual forms and procedures for section 73 
applications apply

• Applications for extension of time limits must be 
made before section 73 applications

• Section 73 application is a new application for 
development consent under EIA Regulations
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Minor material amendments – section 73 
TCPA 1990

• Application must be determined in accordance 
with section 38(6) PCPA 2004 but LPAs should 
focus on policies or other material 
considerations which have changed significantly 
since original grant

• LPAs have discretion which Article 10 statutory 
consultees to consult (no discretion on EIA 
schemes)
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Minor material amendments – section 73 
TCPA 1990

• Consultation/notification/publication 
requirements remain unchanged but a 
proportionate approach where these give LPA 
discretion

• The effect of grant is a fresh permission so 
decision notice should set out all conditions 
pertaining to it
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Minor material amendments – section 73 
TCPA 1990

• Usual rights of appeal and timescales for appeal 
apply

• Section 106 agreements may need to be varied
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Improving conditions?

• Sections 70 and 72, 1990 Act

• Circular 11/95

• Current legal issues

• Killian-Pretty recommendations

• CLG consultation paper

• PINS advice and model conditions
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Current legal issues

• Effect of pre-commencement conditions

– R (on the application of Brent LBC) v Secretary of State, Court of 
Appeal, 17 February 2009

– R (on the application of London and Stamford Investments Limited v 
Stoke on Trent City Council, High Court, 22 October 2008

• Breach of condition – calculating the 10 year period

– Ellis v Secretary of State, High Court, 31 March 2009

• “Losing” conditions:  The Friern Bridge line of decision letters

– Sub-division/external changes leading to new chapter in planning 
history
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CLG December 2009 consultation paper

• Improving the use and discharge of planning 
conditions

– Discussion of conditions at pre-application stage

– Structuring decision notices

– Sharing draft decision notices for major applications 
with applicants

– Shortening time period for LPAs to discharge 
planning conditions
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CLG December 2009 consultation paper

– A planning services KPI to include the use and 
discharging of conditions

– Fast-track conditions appeals service

– Developer to notify LPA before starting development

– Developer to display decision notices and conditions 
on site

– Default approval for applications made to discharge 
condition
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PINS

• Proposed model conditions
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Improving Conditions?

• Welcome proposals for reform, but …

• Difficult to stop tendency towards control and 
“belt and braces”

• Legal implications and pitfalls often overlooked
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Background

• Review of Sub-National Economic Development 
and Regeneration 2007

– LAs to promote economic development and achieve 
economic growth 

– Sub-regional working

– Single strategy

– Better focus for Government departments
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Local Democracy Economic 
Development and Construction Act 2009

• Local Authority Economic Assessments

• Regional Strategy

• Economic Prosperity Boards

• Multi-Area Agreements

• Draft guidance published
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Local Authority Economic Assessments

• Principal local authority’s duty to prepare economic 
assessment (s.69)

• May be revised at any time

• Consultation (special arrangements for Counties)

• In practice, will inform the RS
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The Regional Strategy – Responsibility

• Leaders Boards and RDAs are the responsible regional authorities (s.72)

• Duty to keep RS under review (s.74)

• Leaders Board (s.71):

– Participating authorities required to produce a scheme for establishment of 
Leaders Board for the region

– Consultation and approval by SoS

– If approved must establish the Leaders Board in accordance with scheme

– Allows LAs to act collectively at regional level

– Provides local government representation in process

– SoS may offer funding

– SoS can withdraw approval if not operating effectively
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The Regional Strategy - Content

• Replaces RSS and RES

– initially RSS and RES become the RS (s.70)

– but only RSS regarded as part of the development plan (s.82)

• Policies for sustainable economic growth and development/use of 
land (s.70(2))

• Draft policy guidance:
– key regional challenges, opportunities and priorities

– strategic vision 15 to 20 years

– economic growth, housing need, infrastructure

– mitigation of and adaptation to climate change/achievement of sustainable 
development/good design

– distinctive/regionally specific

– identify sub-regions

– outcomes and indicators
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The Regional Strategy – Supporting 
documents

• Project Plan

• Statement of Community Involvement (s.75)

• Evidence base

• Implementation plan (s.81)

• Sustainability Appraisal (s.77(2))

• Habitats Regulations Assessment

• Annual report (s.81(2))
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The Regional Strategy - Process

• Publish and submit draft review of RS (s.78(1))

• Specified matters to take into account (s.77)

• EiP discretionary but SoS may arrange (s.76)

• No right to be heard at EiP (s.76(7))

• SoS approves or modifies draft RS but must consult (s.78(2), (3))

• SoS reserve powers to revise (after direction or deadline specified 
in regulations) and revoke (if necessary or expedient) - s.79
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Economic Prosperity Boards (and combined 
authorities)

• Corporate bodies (s.88)

• Sub-regional in England (not London) and subject to 
geographic conditions

• Voluntary, usually led by LA review and scheme 
resulting in an order by SoS

• Can be given LA functions to promote economic 
development and regeneration of its area (s.91)

• Combined authorities can be given transport functions 
available to Integrated Transport Authorities

• Funding: from constituent councils but EPBs cannot 
levy members raise tax or borrow (s.92)
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Multi-area agreements

• Performance framework/delivery tool 
measured against agreed improvement 
indicators

• Improvement targets relate to 
environmental, social or economic well-
being

• Between two or more LAs and partner 
authorities – can be non-contiguous 
(s.121)

• LAs can request SoS issues direction for 
draft MAA, identifying area and 
nominating a LA to be responsible (s.124, 
s.125)

• Draft MAA prepared by LA consulting with 
other LAs, partner authorities and 
stakeholders (s.126)

• Duty of co-operation in determining 
improvement targets

• Once approved by SoS takes effect for 
period specified in MAA (s.127)

• Submission and Approval of MAAs
possible outside the directions process 
(s.128 to 129)

• Duty on all local and partner authorities to 
have regard to every improvement target 
in exercising its functions

• Revision proposals possible s.131 to 134



Nothing in life is certain except 
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Community Infrastructure Levy (“CIL”)

• Planning Act 2008 (Royal Assent November 2008)

• The Act provides a framework but the detail will be set 
out in regulations – draft regulations published for 
consultation in July 2009

• CIL enables local authorities to levy a tax on 
landowners and developers for developments taking 
place in their areas to fund local infrastructure required 
as a result of the development
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Community Infrastructure Levy (“CIL”)

• CIL is discretionary

• Government announcement in 2009 budget -
delay to introduction until 6 April 2010

• However, commencement order came into 
effect in April 2009 to allow preparation of 
charging schedules once final regulations are 
adopted
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Community Infrastructure Levy (“CIL”)

• CIL unlikely to function before 2012 at the 
earliest

• In London the Mayor has indicated £300 million 
to be raised by a Mayoral CIL for Crossrail
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Business Rate Supplement

• Business Rate Supplements Act 2009 (Royal 
Assent 2 July 2009) and Business Rates 
Supplements Act 2009 (Commencement No 1) 
(England) Order 2009 made on 14 August 2009

• New discretionary power for county councils, 
unitary authorities and the GLA in London to 
impose local supplements on the national 
business rate 
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Business Rate Supplement

• Funding for projects that promote economic 
development

• Cannot be used to fund services authorities are 
already obliged to provide

• National upper limit is 2p per £1 of rateable 
value (exemption for properties with a rateable 
value of £50,000 or less)



Presentation title area - edit/delete in slide master

Business Rate Supplement

• Levying authority has to publish an initial 
prospectus setting out its proposals for BRS 
and consult on it

• Supplement may be charged from 1 April 2010 
but unlikely many prospectuses in place by then

• In London the GLA published its final 
prospectus which sets out details of Crossrail 
BRS in January 2010
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Business Rate Supplement

• Levy to help fund GLA’s and TfL’s joint 
contribution of £7.7 billion to Crossrail

• Crossrail BRS intended to raise £4.1 billion

• Will be paid by rate payers in boroughs with a 
station on the Crossrail route and rate payers in 
City of London, Tower Hamlets and 
Westminster where majority of jobs created will 
be located
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Business Rate Supplement

• GLA website claims less than 1 in 5 of London’s 
business premises expected to be liable (levy 
will be 2p on non-domestic properties with a 
rateable value of over £55,000 from April 2010 
with some categories exempt)
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Crossrail Section 106 contributions

• Mayor consulted on draft alterations to London Plan and 
draft SPG on use of planning obligations to fund 
Crossrail

• Alterations subject to EIP in December 2009

• Panel report published by the Mayor on 5 February 
2010

• One of recommendations is to allow Crossrail Section 
106 contributions to be offset against any Mayoral CIL 
with a Crossrail proportion 
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Funding issues

• Concerns re depressed income from Section 
106 contributions and public sector funding cuts

• Uncertainty raised by impending general 
election

• LPAs likely to have to look at other methods of 
funding

• Developer concerns at future impact
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Funding issues

• Mixed picture at the moment

– Pre-application advice charges

– Application fees

– Planning appeal fees

– Fees for applications for extending permissions



A Year in the Life 
of the IPC

Duncan Field, Partner
Planning & Environment Group
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This time last year

• Planning Act 2008 had recently received RA

• Introduced:

– A new system of development consent

– for NSIPs

– which would be determined by the IPC

– generally in accordance with NPSs
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A lot has happened since then

• IPC opened for business 1 October 2009

• IPC ready to accept applications from 1 March 2009 
(transport and energy) 

• Applications for waste water/hazardous waste from April 
2010 and for water supply from April 2011

• Three packages of guidance and regulations

• First draft NPSs published
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Package 1

• Infrastructure Planning (National Policy 
Statements Consultation) Regs 2009

• IPC Route Map
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Package 2

• Infrastructure Planning 
(Applications: Prescribed 
Forms and Procedure) Regs 
2009

• Infrastructure Planning 
(Model Provisions) (England 
and Wales) Regs 2009

• Infrastructure Planning 
(Environmental Impact 
Assessment) Regs 2009

• Conservation (Natural 
Habitats etc) (Amendment) 
(No.2) Regs 2009

• September 2009 CLG 
Guidance: 

– Pre-Application 
Consultation

– Application Forms

– Associated Development
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Package 3 (February 2010)

• IP (Examination Procedure) 
Rules 2010

• Guidance on Examination 

• IP (Decisions) Regs 2010

• IP (Compulsory Acquisition) 
Regs 2010

• Guidance on CPO

• IP (Miscellaneous Prescribed 
Provisions) Regs 2010

• IP (Interested Parties) Regs 
2010

• IP (National Security and 
Appointed Representatives) 
Regs 2010

• IP (Fees) Regs 2010

• Guidance on Fees
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Pre-application 

• Duty to consult (emphasis on best practice)

• Statement of community consultation

• Notify IPC with consultation documents

• Publicise the proposed application

• Duty to take into account responses

• Advertise and consult on ES
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Making applications 

• Prescribed form (including draft order, ES etc)

• Consultation report

• IPC has 28 days to accept

• After application accepted:

– applicant responsible for notification and publicity

– preliminary hearing

– LAs invited to submit local impact reports (note role of PPAs)

– decision on the examining authority

– invitations for written representations (two rounds)
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Examination

• IPC’s discretion how to 
examine

• Complexity, public interest 

• Two-thirds of applications 
expected to be by panel of 
three

• Duty to complete in 6 months 

• Written representations more 
common

• SOCG

• Hearings:

– to ensure adequate 
examination

– for interested party to 
have a fair chance

– compulsory acquisition 
hearings (affected parties)

– open floor (oral 
representations)
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Decisions

• Time limit 3 months for 
decision or report by IPC

• NPS – decision by IPC

• No NPS – report to SoS (3 
months for decision)

• Take into account: NPS, local 
impact report, matters 
prescribed, important or 
relevant matters

• Decide in accordance with 
NPS unless:

– UK in breach of 
international obligations

– IPC in breach of legislative 
duty

– would be unlawful

– adverse impacts outweigh 
benefits

• Disregard of representations
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Development consent orders

• Development and “associated development”

• Requirements

• Ancillary matters

• Apply/modify/exclude statutory provision

• CPO if there is a compelling case in public interest and land 
required for NSIP or to facilitate NSIP or is incidental

• Other provisions but not byelaws or creation of an offence

• Statement of reasons

• Challenge by judicial review within 6 weeks of order or reasons
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Fees
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Current draft NPSs

• Energy
– Overarching Energy NPS EN-1

– Fossil Fuel Electricity Generating Infrastructure EN-2

– Renewable Energy Infrastructure EN-3

– Gas Supply Infrastructure/Gas & Oil Pipelines EN-4

– Electricity Networks Infrastructure EN-5

– Nuclear Power Generation EN-6

• Ports
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Content of draft NPSs

• Role of NPS

• Scope and duration

• Cross-reference to Sustainability Appraisal 

• National policy

• Assessment of need

• Guidance for assessing issues and impacts
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Energy NPSs

• EN-1:

– low carbon economy

– security of energy supply

– significant + urgent need

– diverse mix (market)

– accords with climate change 
policies

– no technology preference

– need demonstrated

– guidance on principles and 
impacts

• EN-2 to EN-5
– defer to EN-1 on need

– technology specific issues and 
impacts

• EN-6
– need in EN-1 and specific nuclear 

need

– location-specific – 10 sites

– all needed – not alternatives

– assessment of sites

– technology specific issues and 
impacts
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Ports NPS

• Similar format to EN-1

• Compelling need for substantial capacity over next 20-
30 years

• Sustainable Port development for long term growth

• Free market

• All developments to satisfy legal /environmental/social 
constraints and objectives

• Guidance on issues and impacts



Presentation title area - edit/delete in slide master

Emerging Challenges: NPS procedures

• Consultation

– Eco Towns – Living a Greener Future, 2008

– The Energy Challenge, 2006

– The Future of Air Transport, 2003

• SEA

– Seaport Investments (NI) (2007)

– South Glos. SPD (2008)

– East of England Plan (2009)
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Emerging Challenges: IPC roles

• Advisory and decision making roles

• Apparent bias

• IPC not a political animal

• Quasi-judicial

• Internal management, clear records
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Emerging Challenges: Pre-application duties

• DUTIES to consult and to take account of responses

• Meaningful consultation

• Government code?

• At least two rounds of pre-application consultation

• Roles of the statement of community consultation and 
the consultation reports



Presentation title area - edit/delete in slide master

Emerging Challenges: EIA

• Historically a fertile area for challenges

• Consultation on ES before submission

– timing

– sequence

– scheme changes
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Emerging Challenges: IPC examination

• IPC’s discretion 

• Effective duties:

– adequate examination of issues

– a fair chance for interested parties 

• Engaging human rights

• Procedural pitfalls, for example:

– adjournments

– IPC thought processes

– IPC’s inquisitorial functions
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Themes

• Access to environmental justice

• Europe

• And more Europe

• Bias

• Enforcing planning obligations

• Hidden houses
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Access to environmental justice

• Protective costs orders:

– Francis Morgan and Catherine Baker v Hinton 
Organics Limited, Court of Appeal, 2 March 2009

• Standing:

– English Heritage, Westminster City Council and 
William Ashton v Secretary of State, High Court, 17 
September 2009 (“Doon Street tower” case)



Presentation title area - edit/delete in slide master

Europe

• R (on the application of Christopher Mellor) v Secretary 
of State, European Court of Justice, 30 April 2009

– Duty to give reasons for EIA screening decision (but only on 
request)

• Uniplex (UK) Limited v NHS Business Services 
Authority, European Court of Justice, 28 January 2010

– “Promptness” test in judicial review breaches EU law
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And more Europe

• Boggis and Easton Bavents Conservation v Natural 
England, Court of Appeal, 20 October 2009
– SSSI extension near SPA did not require Habitats Directive 

assessment

• St Albans City and District Council v Secretary of State, 
High Court, 20 May 2009
– Non-compliance of East of England Plan with SEA Directive –

no consideration of “reasonable alternatives”

• R (on the application of Woolley) v Cheshire East 
Borough Council, High Court, 5 June 2009
– Non-compliance with Habitats Directive re bat mitigation 

condition
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Bias

• R (on the application of Ortona) v Secretary of 
State, Court of Appeal, 24 June 2009

– Inspector former Norfolk County Council employee

• R (on the application of Harris) v Haringey 
London Borough Council, High Court, 14 July 
2009

– Whether committee chair biased given previous 
strong views
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Enforcing planning obligations

• Waltham Forest LBC v Oakmesh Limited and 
Family Housing Association, High Court, 10 July 
2009

– Injunction to require provision of footbridge
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Hidden houses

• R (on the application of Welwyn Hatfield Council) v 
Secretary of State, Court of Appeal, 29 January 2010

– Certificate granted after four years of unlawful use of converted 
barn as a house

• Robert Fidler v Secretary of State and Reigate & 
Banstead Borough Council, High Court, 3 February 
2010

– House behind straw bales
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