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Structure of the Act

Current progress on the Act 
(and a health warning)
What the Act does



Current Progress

The Planning Act 2008, received Royal Assent on 26 
November 2008
No approved text of the Act as yet available
Section (former clause) numbers used in this presentation refer 
to the final House of Lords print and may not necessarily flow 
through as section numbers in the Act as assented to…



Current Progress

If I need the whole story, where do I find progress on the Bill 
and the Act?

http://services.parliament.uk/Acts/2007-08/planning.html





What is on the Parliament Website?

PDF and word versions of the Act
The Bill in its various iterations
Lists of amendments
Dates of debates
Hansard (the definitive record) of debates



Structure of the Act

The Act
234 clauses
197 pages…

Major Infrastructure
Parts 1 – 8

(The bulk of the Act)

Changes to the 
Existing 

Planning Regime
Parts 9 - 12

13 Schedules



Objectives of major infrastructure (NSIPs) planning reform
The mechanics of the new system

– National policy statements
– The Infrastructure Planning Commission

Major Infrastructure



The Act
234 sections
197 pages…

Major Infrastructure
Parts 1 – 8

(The bulk of the Act)

Changes to the 
Existing 

Planning Regime
Parts 9 - 12

13 Schedules



NSIPs Issues

Foundations of RTPI policy
What we asked of government
The Act –
Does the proposed system measure up?
Contrary views –
Sound legislation or consultation disaster?



Foundations of RTPI policy

The UK Spatial Planning Framework
Fighting the ‘sustainable infrastructure deficit’
Responding to climate change



UK SPF











The sustainable infrastructure deficit

A lack of capacity to deliver in scale: 
we simply do not have the institutional and investment 
capabilities and culture to deliver very large scale new 
infrastructure projects 

A lack of capacity to deliver in space: 
we are not clear where the new infrastructure demand largely 
generated by housing can be met, having regard to resource 
availabilities and constraints and hence lack the certainty to 
prompt either infrastructure or housing investment at the speed 
that we desire



ageing infrastructure:
where the average age of the infrastructure stock continues to rise and 
where key infrastructures such as power stations approach their 
design life without programmed replacement

depreciated infrastructure:
whereby returns from capital invested in new infrastructure have to 
compete against returns from substantially discounted and 
depreciated capital assets and whereby service/supply costs from new 
infrastructure are unduly high in comparison with service/supply costs 
from discounted infrastructure

inefficient infrastructure:
where opportunities to deliver considerable sustainability and cost 
improvements in energy and water supply and public transport are not 
invested in, or where investment is limited, due to a conflation of 
issues around investment scale, the lack of certainty around the
location of demand and undue competition from discounted 
infrastructures



Climate change and power case study

Anthropogenic global warming



Reconfiguring the 
generation mix



Retiring old nuclear
Retiring old coal
Grid vs distributed/embedded energy
Our decisions about new infrastructure
Carbon implications

The need for bridging technologies
The need for swift action 



Principles:

Avoid structural commitments to new high carbon generation
Take carbon seriously: capture opportunities to reduce 
emissions
Send signals to the provider market to support this policy 
direction
Do it in time – Stern suggests 5-7 years
Ensure capacity for real community engagement



What the RTPI asked for - MIPs

A national infrastructure investment plan
Regional and local infrastructure plans and programmes
Using economic and geographic data
Closer partnerships: linking users and needs to providers
An expert, expeditious and engaged decision making process



Does the proposed system 
measure up?

Largely yes
But…
The devil is in the detail
Procedures are not yet settled
RTPI and members will need to engage in the settlement of 
secondary legislation (regulations) and guidance and matters 
such as draft National Policy Statements



What emerged?

The Planning Act

A
Development of 
National Policy 

Statements

B
Engagement in 
Project Decision 

Making by the IPC



Stream A:
Developing National Policy Statements

A
Development of 
National Policy 

Statements

A(1)
Community engagement 

in drafting

A(2)
Locational specifics and

involvement via 
local authorities 

A(3)
Parliamentary scrutiny 

and the test 
of engagement



NPS subject matters and 
IPC jurisdiction

Plus other subjects, 
subject to review.  The SoS
can add additional subject 
matters by order under S14



Consultation and Publicity





Government Commitments

7(4) –
What persons will be ‘prescribed’ and hence must be 
consulted?
When must they be consulted?
(Front end loading)
The Nuclear NPS example
7(5) and 8 –
Commitment to engage in respect of locational specifics and to 
do so having sought views of local government
Additional work required to ‘keep the implementation honest’



Parliamentary Scrutiny



Government Commitments

Capacity for parliamentary resolution or committee examination 
of draft NPS
Prospect of calls for evidence
Clearly committees will not hear all comers
Again, devil lies in detail of committee procedure



Stream B:
Project Decision Making

B
Engagement in 
Project Decision 

Making by the IPC

B(1)
Pre-application
engagement

B(2)
Engagement 

at the IPC



Duty to ‘front end load’ consultation



Cl 41, 42 and 43–
Applicant must pre-consult with 

– Prescribed persons
– Affected local authorities

The timetable is very short (28 days)



Cl 88 –
Examination is primarily a written process
But…
Cl 89 –
Examining authority may conduct hearings and invite parties



Rights before the Commission

Cl 54 –
Prescribed persons notified of accepted applications
Representations to be made in 28 days
Cl 58 –
Commission may seek local impact reports from local 
authorities



Some good, but clarity needed…

RTPI strongly welcomes the commitment to front end loaded 
engagement
But – the devil is in the detail
Many ‘how’ questions will determine whether the proposed 
engagement routes are substantial
Again, we need to engage in secondary legislation and 
guidance preparation



Minor changes
Community Infrastructure Levy
Removal of Local Member Review Bodies

Town and Country Planning



TCP Changes

The Act
234 clauses
197 pages…

Major Infrastructure
Parts 1 – 8

(The bulk of the Act)

Changes to the 
Existing 

Planning Regime
Parts 9 - 12

13 Schedules



Minor Changes



Community Infrastructure Levy

From Planning Gain 
to Infrastructure Funding
Some history
The foundations of the RTPI position
Why a levy and not a tax?
Current thoughts on CIL implementation



The 1427 Legislation



The 1427 Legislation

‘there is no novelty in proposals to secure for 
the community at least a share in the values 
it has itself created. An Act of 1427 sought to 
recover increases in the value of property 
attributable to public expenditure on works 
for sea defence ….’

White Paper on ‘The Land Commission’ 
[Cmnd. 2771, Sept. 1965]



Delivering the Thames Embankment 
for London



Delivering the Thames Embankment 
for London

Palmerston, Bazalgette and the Metropolitan 
Board of Works, 1864 to 1870
12 acres of new land
Flood defences, drainage and rail transport 
for London

Who benefits
Who pays



Our New Planning System: 
Nationalising Land Value



Our New Planning System: 
Nationalising Land Value



The Community Land Act:
Taxing Planning Gain



The Community Land Act:
Taxing Planning Gain

Implementing the 1975 Act



Making Section 52
Work for You



Making Section 52
Work for You

Planning Agreements under the TCPA 1971



Planning Obligations
Section 106



Planning Obligations
Section 106

The purposes of agreements under the 
TCPA 1990



The Planning Gain Supplement



The Planning Gain Supplement

Providing greater certainty around planning 
obligations
Taxing the uplift in land value due to the 
grant of planning permission
Providing the infrastructure for sustainable 
communities



RTPI Policy Foundations



February 2006





PGS February 2006

Will significant additional revenue accrue?
Breaking the link between the infrastructure needs of a 
community that are generated by a new development and the 
provision of that infrastructure before the development 
commences
Concerns about revenue distribution in practice – not least in 
relation to devolved administrations
PGS was perceived as a green field tool when eg most housing 
is built on brown field sites
Previous attempts at capturing and returning the uplift in value
failed not only because of political differences between 
administrations but because of their complexity and difficulty in 
delivering the objectives of those schemes
+
Very widespread professional scepticism



PGS: February 2006

A policy dilemma
In principle support from many members for some measure to 
capture the uplift in value due to the grant of planning 
permission
Concerns about the effectiveness and consistency of 
application of s 106 obligations appeared valid
Agreement that significant housing and other growth requires 
co-ordinated infrastructure investment…      but

The proposed method will not work



February 2007



PGS Submission: February 2007 

Major concerns about potential unlooked for effects of taxation 
proposals

– Delay
– Investment disincentives
– One size fits all
– Infrastructure funding gaps

Made partnership with Halliwells – Taxation Legal Advisors



From PGS to Tariff: February 2007

If RTPI supports infrastructure delivery through planning gain
But does not support PGS
What next

Tariffs???

Be productive: suggest a working alternative





But why tariffs…?

Milton Keynes
Ashford
EPiSP
+
Overseas practice (but I’m going to look at this first)…



How might this work?

Theoretical and modelling underpinning for 
District-wide Infrastructure Charging Plans (ICP)
Local infrastructure plan and programme
Attribution model (ICAMs)
Micropayments from small developments far below the 
threshold for s106, now contributing to incremental increases in
infrastructure demand
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The Planning Act: Part 11

Cls 199 to 217





Key Benefits

Building on the strengths of tariff experience
(Milton Keynes, Horley [Reigate & Banstead], City of London, 
Warrington…)
Supporting the implementation of Infrastructure Planning and 
new PPS 12
Enabling delivery of regional and sub-regional infrastructure 
through RSS-SRS, sub-regional partnerships, MAAs etc…
Equity: capturing value for infrastructure contributions from 
schemes that fall below the scale necessary to warrant 
individually negotiated s 106 agreements



Key Questions

Payment falling due? 
on ‘commencement’ – but note clause enables regs to support 
instalment payments
The amount?
criteria including infrastructure need/cost and increase in land
value due to grant of planning permission: dynamic
The viability threshold?
where does this sit in the post credit-crunch land-market
Viability effects?
eg How do we manage affordable housing contributions in the 
post CIL world? - Clause enables regs to include these but 
current government policy is not to use this power



Key Questions

Delivery
– How much security of delivery should a CIL charging authority 

provide and a CIL payee receive?
– At what point (if any) should a CIL payee be able to obtain 

cessation of payment or indeed any refund for non-delivery of 
infrastructure?

The concept of the CIL Plan as ‘objective based’?



RTPI Position

Support for the underlying principles of CIL
A sense of still needing the detail…

– Plan led: how?
– CIL and regions/subregions/RSS-SRS/MAAs
– CIL and local infrastructure/SCS/LAA/LDF
– Mandatory or not?
– Preparation, soundness and review: how?

The Regulations

Critically important that this reform is implemented soundly



Local Member Review Bodies

A successful RTPI Campaign
They have been removed from the Act





Conclusions

The Planning Act 2008 is legislation that achieves necessary 
objectives in principle
The implementation stage – regulations and guidance – are still 
utterly critical to the success or failure of the legislative project
RTPI will remain vigilant and active to influence these 
processes


